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Abstract

This paper asks whether large language models (LLMs) can apply the law. It does not question whether LLMs should apply
the law. Instead, it distinguishes between two interpretations of the ‘can’ question. One, can LLMs apply the law like ordinary
individuals? Two, can LLMs apply the law in the same manner as judges? The study examines D’Almeida’s theory of law
application, divided into inferential and pragmatic law application. It argues that his account of pragmatic law application
can be improved as it does not fully consider that law application (and rule-following) is a shared, public practice collectively
realized by members of a linguistic community. The study concludes that LLMs cannot apply the law. They cannot apply
the law in the inferential sense as they have mere syntactic (not semantic) interaction with the law. They cannot apply the
law in the pragmatic sense as pragmatic law application does not depend on a single agent, whether that agent is a judge, an

ordinary citizen, or a non-human entity.

Keywords Artificial intelligence - Large language models - Law application - Rule application - Legal interpretation -

Linguistic communities

1 Introduction

The question of whether large language models (LLMs),
such as ChatGPT, can apply the law is a loaded one. Note
that the question does not ask whether LLMs should apply
the law but whether they can. However, the answer to the
question of ‘can’ does influence the question of ‘should.” If
LLMs cannot apply the law, then that is a reason to conclude
that they should not apply the law and that government offi-
cials should not allow legal cases to be decided by LLMs.!
The question of ‘can’ may be interpreted in at least two
ways: (1) Can LLMs apply the law to a case like ordinary
people often do when discussing whether a particular action
aligns with legal statutes? (2) Can LLMs apply the law to a
case and, by doing so, bind legal subjects to their applica-
tion in the same way as verdicts issued by judges? Similar to
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the ‘can’ vs. ‘should’ discussion above, answering question
2 depends on a positive answer to question 1. We can only
seriously consider the matter of an LLM acting like a judge
by answering whether LLMs can subsume the law to cases.

One might argue that the answer to question 1 is trivial.
After all, we can immediately ask ChatGPT to apply the law
to a concrete case and see for ourselves if it can do so. Let
us do that right now.?

— Input: ‘The law prohibits vehicles from entering into a
park. Can I drive my truck into that park?’

— ChatGPT 4’s output: ‘No, if the law prohibits vehicles
from entering the park, you should not drive your truck
into it. This would be a violation of the law.’

— Input: “What if my vehicle is a bicycle?’

— Output: ‘If the prohibition specifically mentions ‘vehi-
cles’ and does not explicitly exempt bicycles, then bicy-
cles would typically be included under this ban. How-
ever, it’s important to check the specific wording of the
law or any local regulations, as some laws differentiate
between motorized vehicles and bicycles. If in doubt,

! This is the contrapositive of ‘ought implies can’ (Howard-Snyder
2006).

2 Accessible at: https://chatgpt.com/share/d4cd6bb7-8d09-4bcc-8ef0-
edOfcdee174b (last accessed 9 September 2024).
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consult the relevant authority or the specific regulations
governing the park.’

Based on this interaction, we could consider question
1 to be answered positively. This would mean that ques-
tion 2 becomes a matter of legal pedigree. If the competent
parties introduce a power-conferring rule into their legal
system, conferring to some LLM the competence to issue
binding verdicts, then this LLM could apply the law as any
judge does. So, the two ‘can’ questions seem to have been
answered positively. Is that all there is to it? It certainly does
not seem so.

The answers provided in the paragraph above are far from
fulfilling. They do not appear to capture what it truly means
to apply the law. However, the missing elements are not
evident, which points to some potential flaws in our under-
standing of law application. Is applying the law to a case a
mere deductive syllogism? Or is it a more complex (and even
esoteric) process shaped by our ‘hermeneutic horizons’ and
‘pre-understandings of the world’? Is there something funda-
mentally different between how judges and ordinary people
apply the law? Is there an absolute distinction between how
humans (judges included) and non-human entities such as
artificial intelligence (AI) apply the law to cases?

In this paper, I do not intend to answer all these ques-
tions. Instead, I will examine some currently held views on
applying the law to show how current understanding of law
application can be unsatisfactory. This is especially true
when faced with language-capable Al models. I will focus
on D’Almeida’s views on law application (2021). I begin by
delving into his account of law application as either inferen-
tial or pragmatic law application (Sect. 2). I will then point
out why I believe his account of pragmatic law application
can be improved by shifting from an individualistic per-
spective to a collective account of law application (Sect. 3).
Then, I present my conclusion that LLMs cannot apply the
law. They cannot apply the law in the inferential sense, as
they have mere syntactic (not semantic) interaction with the
law. Also, they cannot apply the law in the pragmatic sense
as pragmatic law application does not depend on a single
agent, whether that agent is a judge, an ordinary citizen or a
non-human entity (Sect. 4). In the last section, I summarize
the main findings of this paper (Sect. 5).

2 Two kinds of law application

This section will cover the two kinds of law application
discussed by D’Almeida in ‘What is it to Apply the Law?’
(2021), inferential and pragmatic law application. In short,
according to that author, inferential law application is a
purely mental act (Sect. 2.1). Pragmatic law application, in
turn, is an external, non-exclusively mental act (Sect. 2.2).
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2.1 Inferential law application

According to D’Almeida, inferential law application is a
mental act of reasoning toward a conclusion C about some
object X on the grounds that a provision P applies to X and
that if P applies to X, then C holds as a matter of law. The
author argues that applying P to X is a purely mental act
of reasoning toward a conclusion C about X; it does not
involve giving any argument.

D’Almeida then gives the example of The Hollandia
case (1982), in which Lord Denning applied Article III,
paragraph 8, of the Hague—Visby Rules to clause 2 of a
bill of lading. The author claims that Denning must have
believed that the provision and the clause were related
so that, given that relation, Denning’s conclusion could
not be false. When Denning goes on to publicly give, in
writing, an argument for his conclusion, he is simply docu-
menting his line of reasoning. He would still have applied
Article III to the relevant clause even if he had not given
any argument at all.

Furthermore, according to D'Almeida, inferentially
applying P to a particular X (and thereby reaching a cer-
tain conclusion C about X) does not have to go together
with giving an argument for C. So, in these terms, infer-
ential law application is a way for lawyers, judges, and
even ordinary citizens to think about and talk about how
the law is applied. However, it is only one of two types of
law application. We will now consider the second type.

2.2 Pragmatic law application

According to D’Almeida, pragmatic law application is the
act of performing an external action that is legally obligated
or permitted, which is intended to settle a particular question
or matter authoritatively. Thus, pragmatic law application
differs from its inferential counterpart, which is the mental
act of reasoning toward a conclusion about the law.

Pragmatic law application is the act of a judge or court
performing an action they take to be legally justified by
reference to a provision. This means that the court believes
it is either legally required or legally allowed to perform
the action and that the provision supports the action nor-
matively. In his view, to say that an agent A pragmatically
applies a provision P to an object X means that A performs
an action ¢ with the following characteristics:

(1) A believes @-ing is either legally obligated or permitted
(not prohibited).

(2) A believes this legal obligation or permission is based
on the conclusion of the inferential application of P to
X.
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(3) And, by @-ing, A aims to resolve a specific question or
matter authoritatively.

As D’Almeida explains, in The Hollandia case, Denning
believed that allowing the appeal was the action the court
legally ought to perform. This was based on the fact that
Article II1I, paragraph 8, of the Hague—Visby Rules applied
to the particular clause in the bill of lading. Denning took
the court’s decision to be legally justified by referencing
that provision, that is, he took the provision to normatively
support the court’s action of allowing the appeal. D’Almeida
places great importance on the ‘normative justificatory link’
between the provision and the action of law application. This
link is not simply a matter of the provision authorizing the
action. Rather, the link is normative: the court takes the
provision to support the action because it believes that the
provision obligates or permits a specific outcome in the case
and that the action is the best way to achieve that outcome.

3 Pragmatic law application as a collective
practice

In this section, I will revise D’Almeida’s account of prag-
matic law application. I believe that his account of pragmatic
law application can be improved as it does not fully consider
that law application is a shared, public practice collectively
realized by members of a linguistic community. I begin by
outlining the standards for successful pragmatic law applica-
tion (Sect. 3.1), which, as I will argue, are collectively set by
the linguistic community (Sect. 3.2). It is well-recognized
in legal theory that law itself is a collective practice. Legal
scholars have long agreed that the law emerges from collec-
tive agreements and practices.’ Building on this foundation,
I argue that rule application—specifically, the application
of rules to particular cases—is not an individual act. While
judges and other practitioners play a key role in the applica-
tion of rules, this act is not carried out by such individuals
alone. Instead, it relies on shared practices and standards that
are collectively established by the legal community.

3 On law as a collective practice, see, for example, Hart’s (1967) dis-
cussion of Durkheim’s (1960) argument that law reflects the collec-
tive moral consciousness of society. Hart (2012) acknowledges that
law is a collective practice, though he maintains a distinction between
law and morality, arguing that law is defined by social rules rather
than morality. Moreover, Dworkin (1986) also recognizes that law is
dependent on collective practices but argues that legal reasoning nec-
essarily incorporates moral principles, thus tying law more closely to
morality.

3.1 Standards for successful pragmatic law
application

To begin, let us shift our discussion from ‘legal provisions’
to ‘rules.” For now, we can keep D’Almeida’s definition of
pragmatic law application largely intact. To say that an agent
A pragmatically applies a rule R to an object X means that:

(1) A performs an action ¢ to the effect that A believes
(-ing is either obligated or permitted.

(2) A believes that this obligation or permission is based
on the conclusion of the inferential application of R to
X.

(3) And that, by @-ing, A purports to resolve a specific
question or matter authoritatively.

This change allows us to be more specific about what
is being applied (rules) and to account for the difference
between sources (such as textual provisions) from which we
direct our interpretation and actual rules that result from that
interpretation (Shecaira 2015).

It is not immediately apparent whether D’Almeida’s defi-
nition of pragmatic law application is satisfied with the mere
attempt to apply rules. When agent A purports to apply a
rule R to an object X pragmatically, is A successfully (prag-
matically) applying R to X even if R does not apply to X?
For example, say that a first court ruled that the Hague-Visby
Rules applied to a bill of lading. But suppose that a second,
higher court immediately repealed this initial ruling. My
question is: can we say that the first court was successful in
pragmatically applying the Hague-Visby Rules to the bill of
lading? If yes, then pragmatic law application falls short of
actual rule application. We would then need a third kind of
law application to refer to when rules genuinely apply. Also,
pragmatic law application would be dangerously close to
inferential law application (with the notable difference that
where inferential law application is ‘internal,” the pragmatic
counterpart is ‘externalised’). So, it would not be clear what
this definition adds to our understanding of law application.

A charitable interpretation of pragmatic law application
leads to the conclusion that it is not satisfied with a mere
attempt to apply rules but demands actual rule applica-
tion. But then pragmatic law application would not entirely
depend on A’s application of R to X. Instead, it would be
dependent on some pre-established set of standards that
determine whether R applies to X. These standards are what
I believe D’Almeida is interested in when he discusses the
‘normative justificatory link’ between the rule and the action
of law application. These standards are also what obligates
or permits A to issue a ruling in the sense that R applies or
does not apply to X. Therefore, to pragmatically apply rule R
to object X through action ¢, agent A must not only believe
that ¢-ing is obligated or permitted and that this obligation
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or permission is based on the inferential application of R
to X, but these beliefs must also be true. The normative
justificatory links are the standards that determine the truth
of such beliefs.

3.2 Collective standards for rule application

Based on the reasoning above, a more interesting approach
to pragmatic law application focuses on the normative stand-
ards determining whether rule R applies to object X (rather
than on agent A’s beliefs about whether their ¢-ing suc-
cessfully applies R to X). In this respect, I suggest alter-
ing the definition of law application from the one above to
the following: a rule R applies to an object X if and only
if the set of standards S determines that R applies to X.
The obvious question is what set of standards these are,
which invites the age-old discussion of whether the law is
a closed system grounded in social agreements (positivism)
or is open to moral standards (non-positivism). However, I
do not believe that settling on either option will impact the
argument herein. Theoretically, the set S that determines
that R applies to X can be derived from legal or non-legal,
moral rules.

What is relevant is how these standards are determined
and enforced. Can agent A unilaterally (even if it is a collec-
tive court) define the standards in the set S that determine
whether rule R applies to object X? This is essentially a
question about the nature of rule-following. Wittgenstein’s
work can help us answer this question (1986). Drawing
on his account of rule-following, we find that determining
whether a rule applies to a particular case is not a unilat-
eral act. Instead, it is a communal practice embedded in a
‘form of life.” In isolation, the standards are not unilater-
ally dictated by an individual (or a court). Instead, they are
established and enforced through shared practices within a
linguistic community.

An essential concept for understanding these commu-
nal practices is the game of giving and asking for reasons
(GOGAR) (Brandom 1994; 2000; Peregrin Forthcoming
2024). GOGAR refers to the dialogical process through
which individuals justify their actions and beliefs by provid-
ing reasons that others within the community can accept or
challenge. GOGAR also helps highlight how legal reasoning
functions within a community. Legal actors do not merely
apply rules in isolation; they engage in a broader social prac-
tice where reasons for legal actions and interpretations are
continuously exchanged, scrutinized, and validated by oth-
ers. This process ensures that the application of law remains
an adaptive practice, responsive to the behavior and expecta-
tions of the community (Tvrdikova 2024).

By understanding rule application through the lens of
GOGAR, we see that law is applied not simply through
the unilateral actions of judges and other practitioners but
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through their participation in a shared, normative practice.
This practice is where the standards for rule application are
not only followed but also shaped (and reshaped) through the
ongoing dialog of giving and asking for reasons. This col-
lective engagement in GOGAR underlines the importance of
community in law application, reinforcing that the determi-
nation of whether rule R applies to object X is a product of
collective practices rather than the isolated decisions of any
single agent. In this context, agent A cannot by itself decide
on the set of standards S. These standards emerge from the
shared practices of the community to which A belongs. They
are determined collectively and are publicly observable.
Individuals come to understand and follow these standards
by participating in these communal practices. Determining
which standards are included in the set S is not simply a
matter of unilateral decision-making; it involves collective
engagement.*

Consider the situation where multiple agents (multiple
courts) deal with the application of the same rule R to the
same object X. Suppose that two courts, Al and A2, are
both deciding whether to apply R to X. However, these
courts are doing so separately and without knowledge that
the other court is also examining R’s application to X. If
pragmatic law application is dependent on an agent’s action,
then it would theoretically be possible for A1 to decide that
R applies to X while A2 decides that R does not apply to X.
Now, if Al and A2 were situated in different legal systems—
say, Al is a court in Belgium and A2 is in the Netherlands,
each applying the same rule R found in an international
treaty they are both part of, to an identical case X—then it
would be possible to argue that R applies to X in A1’s legal
system while R does not apply to X in A2’s legal system.

But what if A1 and A2 were courts in the same legal sys-
tem? Suppose Al and A2 are international courts operating
within the legal system of international law. A1 decides that
R applies to X while A2 decides that R does not apply to X.
If we assume that rule application depends on agents, we
would be forced to accept that the statements ‘R applies to
X’ and ‘R does not apply to X’ are both true at the same time
(Marcos 2023b). Yet, if we adopt the collective approach
to rule application, we could say that either R applies to X
or R does not apply to X due to the set of standards S, so
either Al or A2 is wrong in their judgment. In other words,
S determines whether Al and A2 should ¢ to decide the
application of R to X.°

4 This perspective underscores the social and communal aspects of
law and legal interpretation. It also suggests that law is not just a sys-
tem of rules imposed from ‘above’, but a living practice shaped by the
shared understandings of those participating. See (Wittgenstein 1986;
McDowell 2000; Kripke 2000; Weir 2003; Postema 1982).

> For a more detailed discussion of this argument, see (Marcos
2023a; 2023b).
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In conclusion, pragmatic law application is determined
by the standards S, which are shaped by the collective prac-
tices of the community, not by the isolated ¢-ing of agents
Al and A2. While individual decisions by agents Al and
A2 contribute to the ongoing refinement of these standards,
the determination of whether R applies to X is ultimately a
product of the collective interpretative activity of the legal
community. Still, agents are not directly responsible for rule
application as they are not the ones who apply rules. Rule
application is a collective practice for which no one agent is
individually responsible. Nonetheless, agents are indirectly
responsible for rule application, as their collective practice
in the linguistic community helps set the standards S. This
understanding of pragmatic law application sets the stage for
a deeper exploration of how these standards are collectively
determined, which I will address in the following section.

4 Why LLMs cannot apply the law

Based on the account of inferential law application and
the (revised) account of pragmatic law application, in this
section, I will explain why current LLMs cannot apply the
law. I begin by reviewing what counts as membership in
the linguistic community as being able to play the GOGAR
(Sect. 4.1). I will then explain that LLMs cannot apply the
law in the inferential sense, as they have a mere syntactic
(not semantic) interaction with the law (Sect. 4.2). I con-
tend that they cannot apply the law in the pragmatic sense,
not even indirectly, as they are not members of the linguis-
tic community that sets the standards for rule application
(Sect. 4.3).

4.1 Players of the language games

How does a parrot vocalizing ‘that is red’ differ from a
human saying the same thing when they are both look-
ing at a red object? Despite their similarities, the human’s
response is verbal, while the parrot’s is merely vocal. The
human understands what they say, while the parrot mimics
the sound. For a performance (‘that is red”’) to be considered
an assertion, the speaker must have some understanding of
the role of that assertion in the GOGAR (Brandom 2000).
That is, they must understand what other claims their asser-
tion gives reasons for and what claims are reasons for it.
Since parrots do not have this understanding, their vocal
performances are not treated as assertions.

Parrots may be able to distinguish red things and mimic
the sound of humans saying ‘red,” but they do not under-
stand the concept of redness or the consequences of assert-
ing that something is red. They do not know that red is a
color, that it can be used to describe objects, or that it can be
used to make claims about the world. Therefore, linguistic

practitioners do not treat parrots’ responses as verbal claims
even though they may attribute a normative status to such
responses based on the practitioners’ understanding of the
rules of language. Linguistic practitioners may judge a par-
rot’s performance as being right or wrong based on the prac-
titioners’ understanding of the normativity of language, but
they do not (or should not) treat a parrot as the subject of
such normative attitudes.

We can apply this parrot explanation to LLMs using
Brandom’s (2002) ‘two-ply account of observation.” The
first ply is the ability to respond differently to stimuli, and
the second is the ability to participate in a linguistic prac-
tice. Any system that can respond differently to stimuli can
be called a ‘reactive system.” Reactive systems can ‘read’
(discriminate between different input types) and ‘write’
(produce different output types). In some cases, reading and
writing are integrated into a ‘read/write cycle,” which allows
the system to produce a token of a specific type and then
read it as the type of token it is. In this sense, reactive sys-
tems that read/write can have ‘reliable differential responsive
dispositions’ (RDRDs).

The second ply invokes the ability to participate in the
social practice of the GOGAR. To be treated as a participant
within a social practice, an agent must be able to produce
specific performances under certain circumstances even if
they do not always do so perfectly. For example, to be treated
as a speaker of English, a person must be able to produce
grammatically correct sentences, even if they sometimes
make mistakes. A single performance can be both an exer-
cise of an ability and a performance in a social practice. For
example, saying ‘those Belgian fries look tasty’ can be both
an exercise of the ability to speak English and a move in the
social practice of asking for food.

The second ply points to the ability to have mastered
enough of the inferential role of a response for that response
to be treated as a move in the GOGAR. If a response is
recognized as such, the same RDRD act can be treated as
a move within a linguistic practice by shifting to another
vocabulary. For example, an LLM may output ‘Those Bel-
gian fries look tasty’ in response to a picture of crispy Bel-
gian fries. However, the LLM does not understand the mean-
ing of these words, nor does it have the ability to participate
in the social practice of asking for food. In contrast, a person
saying ‘those Belgian fries look tasty’ may be both speaking
English and asking for food.

4.2 Semantic understanding

My argument that LLMs have RDRD (and so satisfy the
first ply) but do not play the GOGAR (and so fall short of
satisfying the second ply) finds support in John Searle’s
Chinese Room thought experiment (1980). Imagine you
are an English speaker who knows no Chinese, locked in
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a room full of boxes of Chinese symbols (a database) and
a book of instructions for manipulating the symbols (the
program). People outside the room send in other Chinese
symbols, which, unknown to you, are questions in Chinese
(the input). By following the instructions in the program,
you can produce Chinese symbols that are correct answers to
the questions (the output). From the perspective of someone
outside the room, your responses are indistinguishable from
those of a fluent Chinese speaker. However, as Searle argues,
you do not understand Chinese—you are merely manipu-
lating symbols based on rules without comprehending the
meaning of such symbols.

Searle’s thought experiment was a critique of the strong
Al hypothesis, which suggests that a computer, given the
right inputs and outputs and running the appropriate pro-
gram, would possess a mind and understanding similar to
that of a human being. Searle contrasts this with the weak
AT hypothesis, which instead argues that computers can
simulate thought without true understanding. While Searle’s
critique was aimed at symbolic Al (or good old-fashioned
Al, GOFAI), which operates on rule-based processing, it
underscores a fundamental issue that also applies to non-
symbolic Al models like LLMs: both lack genuine under-
standing. Unlike symbolic Al, which relies on explicit, rule-
based processing, LLMs operate by analyzing datasets to
recognize patterns and generate outputs. This difference in
operation, however, does not overcome the core issue that
LLMs generate text based on statistical correlations rather
than a true comprehension of meaning.

The distinction between syntax and semantics is crucial
for this discussion. Syntax refers to the rules governing
the structure of sentences in a language, while semantics
involves the meaning conveyed by those sentences. In the
Chinese Room experiment, the person inside the room fol-
lows syntactic rules to manipulate Chinese symbols and
produce responses. This process is analogous to how an
LLM manipulates symbols based on patterns in its train-
ing data. Despite being able to produce syntactically cor-
rect responses, neither the person in the Chinese Room nor
the LLM understands the semantics of the symbols they
manipulate. They can generate coherent and contextually
appropriate text without any comprehension of the meaning
behind the text they produce.

As Marcus (2020b) argues, unlike human cognition,
which incorporates causal reasoning, abstraction, and the
ability to generalize across diverse contexts, LLMs operate
in a ‘shallow’ and ‘pointillistic’ manner. LLMs tend to rely
on spurious statistical patterns in datasets rather than acquir-
ing meaning in the adaptable and generalizable manner that
humans do (Marcus 2020a; Nie et al. 2019). A recent study
on seven state-of-the-art LLMs concluded that these models
consistently performed at chance levels on basic language
comprehension tasks (Dentella et al. 2024). The models
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demonstrated a striking insensitivity to the underlying mean-
ing of the text, highlighting their reliance on surface-level
statistical correlations rather than any actual understand-
ing. Such insensitivity resulted in both quantitative errors
and instability in responses, further illustrating that while
LLMs can mimic human-like outputs, they fundamentally
lack the capacity for actual language comprehension as
seen in human cognition (Marcus 2023). As Leivada et al.
(2024) explain, LLMs often struggle with tasks that involve
grounded cognition, lacking the ability to leverage top-down
processing based on real-world experience, sensory informa-
tion, or past context. These deficiencies make LLMs brit-
tle when dealing with novel situations or tasks that require
genuine understanding, as highlighted by their failures in
decoding modified language structures, such as ‘leetspeak.’

Due to how LLMs operate over ‘ungrounded’ linguistic
forms, they cannot grasp the underlying meaning of words
like humans do, which points to a fundamental divide
between their language use and natural human linguistic
competence. In this respect, if mere syntactic operation
were sufficient for inferential rule application, then any
mechanism, no matter how rudimentary, that could output
‘R applies to X’ or ‘R does not apply to X’ when prompted
with ‘Does R apply to X?” would be said to engage in infer-
ential rule application. This would mean that even a simple
machine that generates such an answer would be considered
to be applying the law inferentially, regardless of whether it
had any understanding of what it was doing. However, this
notion is clearly inadequate. Simply producing an output is
not enough; to apply the law inferentially, one must grasp
the meaning of the act and its specific context. LLMs, as
just explained, may be capable of generating legally plau-
sible outputs, but they operate purely on syntactic patterns
without any semantic comprehension. Since LLMs lack the
necessary semantic understanding, they cannot meaningfully
apply the law in an inferential sense.’

4.3 Membership in the linguistic community

While current evidence suggests that LLMs lack seman-
tic understanding, some researchers argue that Al systems
may be able to evolve general intelligence in the near future
as they become able to acquire new skills and generalize
across a broad range of tasks (Chollet 2019; LeCun 2022).
If that happens, it would be possible that a form of semantic

% Note that inferential rule application is not concerned with the cor-
rectness of the legal reasoning but only with whether the rule was
applied. Therefore, asserting that ‘R applies to X’ counts as an infer-
ential rule application even if ‘R’ does not truly apply to ‘X.” But for
such an application to be meaningful, it requires more than just pro-
ducing an output—it requires an understanding of the meaning of the
act in the specific context.
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understanding could emerge. It is also theoretically possible
that some level of semantic understanding can emerge in
current Al systems as a byproduct of their neural architec-
tures (Bengio 2017). Even if we were to entertain the pos-
sibility that LLMs have developed or could develop some
level of semantic understanding, this alone would not suffice
to grant them membership in the linguistic community today.

Membership in this community requires more than just
understanding language; it involves active participation in
the shared practices that define the community. The linguis-
tic community is a space where individuals engage with each
other, not just by exchanging words but by participating in
the creation, negotiation, and reinterpretation of meanings
within a collective context (Wenger 1998). LLMs do not
currently participate in these practices. They generate lan-
guage outputs based on statistical correlations, not through
engagement with the community’s norms and practices. As
such, they remain outside the linguistic community, unable
to truly participate in the shared human activities that give
meaning to language.

But this scenario could change depending on how society
interacts with LLMs and how society ascribes intentional-
ity to them. Intentionality refers to the capacity of minds to
be about, to represent, or to stand for things, properties, or
states of affairs. Dennett (1997) has argued that intention-
ality is not a literal property of cognitive entities but is a
predictive strategy, termed the ‘intentional stance.” When
we adopt the intentional stance toward a system, whether it
is a person, an animal, an inanimate object or an Al, we treat
it as if it has beliefs, desires, and other mental states that
guide its behavior, even if these states are not consciously
experienced or inherently present in the system (Marcos
2022). Following this perspective, as LLMs increasingly
interact with and are integrated into human linguistic prac-
tices, they may begin to be treated as intentional agents.
This shift would not imply that LLMs inherently understand
or possess intentionality. Instead, it would reflect a societal
ascription where LLMs are regarded as part of the linguistic
community because we interact with them as if they possess
understanding.

The possibility of integration becomes increasingly rel-
evant in light of scenarios like the ‘dead internet theory’,
which suggests that Al might already generate a signifi-
cant portion of online content without human users being
aware of it (Walter 2024). If people unknowingly interact
with LLMs as if they were human, this could blur the lines
between human and machine participants in the linguistic
community. Over time, such interactions could lead to a
shift in how LLMs are perceived and integrated into social
practices, potentially granting them a form of membership
in the linguistic community. As such, membership in the
linguistic community is less about the inherent properties

of their members and more about the roles and intentions
ascribed to them.

At the current rate, however, LLMs are still unable to
apply the law pragmatically. First, pragmatic law applica-
tion is not directly dependent on a single agent, whether that
agent is a judge, an ordinary citizen, or a non-human entity.
Second, although pragmatic law application is indirectly
dependent on individual agents because their collective
practice in the linguistic community helps set the standards
that determine rule application, LLMs are not (currently)
members of the linguistic community and thus cannot con-
tribute to these standards. As discussed in Sect. 2.1, rule
application is a collective practice, not a unilateral act. The
standards determining whether a rule applies to a particular
case are not dictated by agents in isolation. Instead, they are
established and enforced through shared practices within a
linguistic community. Individuals come to understand and
follow the rules by participating in these communal prac-
tices. Therefore, deciding legal standards is not simply a
matter of unilateral decision-making; it involves collective
engagement.

Since LLMs are not currently members of the linguis-
tic community, they cannot contribute to the standards that
determine rule application. This means that LLMs’ activities
do not count as practice in the way that human linguistic
practice does in indirectly contributing to those standards.
This is not to say that LLMs will not impact how we com-
municate (Hohenstein et al. 2023). LLMs will likely play
an increasingly important role in our linguistic practices
(Xu et al. 2023). However, that is different from how human
linguistic practice contributes to the relevant standards of
rule application. It is closer to how many relevant phenom-
ena have impacted our communication. For example, some
researchers argue that the Covid-19 pandemic has signifi-
cantly influenced our communication practices (Westgarth
2021). However, this influence does not grant the pandemic
membership in our linguistic community. Similarly, while
LLMs may influence our communication, they do not cur-
rently hold membership within our linguistic community.

In conclusion, LLMs do not apply the law pragmatically,
nor do they even indirectly contribute to law application, as
they do not play a role in defining the standards that deter-
mine rule application. However, the future integration of
LLMs into our social practices could challenge these distinc-
tions, depending on how society ascribes intentionality to
these systems. Moreover, whether LLMs become members
of the linguistic community will not necessarily depend on
their inherent capabilities but on the intentions ascribed to
them by human agents. In this respect, emerging legislative
frameworks, such as the EU Al Act, can play an important
role in how we perceive and integrate LLMs into our social
practices.

@ Springer
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The EU AI Act, which came into force in August 2024,
is poised to be a landmark in global Al governance, aim-
ing to create a ‘human-centric’ framework that ensures
Al systems operating within the EU are safe, transparent,
and aligned with fundamental rights (Pirozzoli 2024). The
Act introduces a risk-based approach, categorizing Al sys-
tems into several risk levels—unacceptable, high, limited,
and minimal risk. Potential high-risk Al systems, which
include some of those used in legal practice, including law
enforcement, are subject to stringent regulatory require-
ments. These requirements include human assessments,
ongoing monitoring, and compliance with standards aimed
at ensuring transparency, explainability, and accountability
(Wachter et al. 2017).

Additionally, the AI Act also establishes rules for
general-purpose Al models, a category that encompasses
many LLMs. These rules primarily impose transparency
obligations, requiring Al-generated or Al-influenced con-
tent to be clearly disclosed. For models deemed to pose
systemic risks, further substantive obligations apply,
including more stringent compliance and monitoring
requirements (Almada and Petit Forthcoming 2025). Note
that this requirement is not merely about transparency but
also about ensuring that end-users can distinguish between
human-generated and Al-generated content, thereby pre-
venting potential misuse of Al in legal contexts (Marcos
and Pullin 2023).

The Act’s emphasis on transparency, accountability, and
ethical Al use presents both challenges and opportunities
for LLMs in legal practice. On the one hand, the regula-
tory requirements could highlight the current limitations of
LLMs, reinforcing the need for human oversight in legal
reasoning and decision-making processes. On the other
hand, these regulations could spur innovation, driving the
development of LLMs that are better equipped to meet the
complex demands of legal reasoning. For instance, advance-
ments in transparency and explainability in their reasoning
processes could enable LLMs to contribute more directly to
legal processes while adhering to the standards introduced
by the AI Act.

As such, the AI Act’s impact on the future development
and deployment of AI systems in law can be profound
(Almada and Radu 2024). The Act could serve as a blueprint
for global Al governance, influencing how LLMs and other
Al systems are integrated into legal systems worldwide. For
researchers in the field of Al and law, this evolving regula-
tory landscape will be a crucial factor in shaping the direc-
tion of future studies. It will be essential to explore how
these regulations influence the practical aspects of AI’s role
in society, particularly regarding the potential for LLMs to
gain a form of membership within the linguistic commu-
nity—a status that could redefine their ability to apply the
law.

@ Springer

5 Final remarks

The question of whether LLMs like ChatGPT can apply the
law is multi-layered and requires careful analysis of both the-
oretical and practical aspects of legal reasoning. This paper
has examined the capabilities of LLMs through the lens of
D’Almeida’s theories on inferential and pragmatic law appli-
cation, concluding that LLMs, despite their advanced pro-
cessing abilities, are fundamentally limited in both respects.

First, in terms of inferential law application, LLMs
engage in syntactic manipulation rather than genuine
semantic understanding. While they can produce contextu-
ally appropriate and legally relevant outputs, they lack the
semantic comprehension necessary for true inferential rea-
soning. Mere symbol manipulation without understanding
does not constitute law application. Therefore, LLMs cannot
be said to apply the law in the inferential sense as they fail
to grasp the meaning behind the legal texts they process.

Second, the concept of pragmatic law application further
highlights the inadequacies of LLMs. Pragmatic law applica-
tion is not just about reaching a conclusion, but it involves
participating in a collective, normative practice within a lin-
guistic community. GOGAR underscores the importance of
this communal engagement, where actors justify, challenge,
and refine their interpretation of social practices (includ-
ing the law). LLMs, however, do not participate in these
practices as they are not (currently) members of the linguis-
tic community. Their outputs, though often correct, do not
contribute to the collective setting of standards that is central
to pragmatic law application. Yet, their membership status
can change in the future as humans may ascribe intentional-
ity to Al systems.

This paper concluded that LLMs cannot apply the
law—neither inferentially nor pragmatically. Their lack
of semantic understanding and inability to engage in the
communal practices of the legal community preclude them
from fulfilling the requirements of rule application. As Al
technology advances, it is crucial to be critical and skeptical
when assessing its capabilities and limitations, especially in
complex tasks such as applying the law. However, the rapid
development of LLMs also challenges some of our previ-
ously held views. Perhaps, we should now consider whether
the limitations of LLMs highlight the necessity of introduc-
ing a third, hybrid category of law application beyond the
inferential and pragmatic to fully address the potential role
of Al in legal reasoning.
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